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DECISION AND QRDER

By this Decision and Order, the commission  adopts the
attached Framework for Competitive Bidding dated December 8, 2006
("Framework"),’ to govern competitive bidding as a mechanism for
acquiring or building new energy generation in Hawaii.
Consistent thereto, the electric utilities shall submit to the
commission for review and approval their: (1) proposed tariffs
governing interconnection and transmission upgrades; and

(2) proposed Codes of Conduct, as set forth herein.

I.

Backaground.

On June 30, 2006, the commission issued Decision and
Order No. 22588, which sets forth a proposed framework to govern

competitive bidding as a mechanism for acquiring or building new

'The Framework is attached as Exhibit "A." Attached as
Exhibit "B" is a version of the Framework that reflects changes
made to the proposed framework dated June 30, 2006.

Unless noted otherwise by the context of this Decision and

Order, deletions to the proposed framework are bracketed, while
additions are underscored.
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enerqgy generation in Hawaiil (" Proposed CB Framework") .
Specifically, the Proposed CB Framework outlines a comprehensive
mechanism for the electric utilities to acquire a future
generation resource or a block of generation resources under the
competitive bidding process.’ In its Decision and Order, the
commission directed the Parties’ to submit any comments on the
Proposed CB Framework no later than July 31, 2006.°

On September 11, 2006, the HECO Utilities and the
Consumer Advocate filed their respective comments on the
commission's Proposed CB Framework,’® including comments on the
appropriate treatment of federally-recognized qualifying
facilities {"QFs") under the Proposed CB Framework. Also, on

September 11, 2006, HREA filed its comments, which were limited

*The commission utilized the Stipulation Regarding
Competitive Bidding Framework jointly filed by the
HECO Utilities, KIUC, and the Consumer Advocate on May 22, 2006
{"Stipulated Framework"), as a foundation £for the Propocsed
CB Framework. ‘

‘The Parties are HAWAIIAN ELECTRIC COMPANY, INC. ("HECO"},
HAWAIT ELECTRIC LIGHT COMPANY, INC., MAUI ELECTRIC COMPANY,
LIMITED ("MECO"} (collectively, "HECO Utilities"), KAUAI ISLAND
UTILITY COOPERATIVE ("KIUC"), HAWAII RENEWABLE ENERGY ALLIANCE
{"HREA"), and the Department of Commerce and Consumer Affairs,
Division of Consumer Advocacy ("Consumer Advocate").

‘Based upon good cause shown, the commission granted several
requests for extensions of time such that the deadline to file
the Parties' comments was extended to September 11, 2006.
See commission's letter, dated August 3, 2006; Stipulated
Procedural Order No. 22795, filed on August 23, 2006; and
Order No. 22804, filed on August 30, 2006.

"HECO Utilities' Response to Decision and Order No. 22588

and Comments on Proposed Framework for Competitive
Bidding, Exhibits A ~ C, and Certificate of Service, filed on
September 11, 2006 {collectively, "HECO's Comments"); and

Consumer Advocate's Comments on the Competitive Bidding Framework
Proposed in Decision and Order No. 22588 and Discussion of the
Relationship of Competitive Bidding and PURPA, and Certificate of
Service, filed on September 11, 2006 {("Consumer Advocate's
Comments" ).

03-0372 2




to the appropriate treatment of federally-recognized QFs under
the Proposed CB Framework.® KIUC notified the commission that it
was not submitting any comments.

This Decision and Order reviews the Parties' comments
and makes the necessary revisions to the Proposed CB Framework,
adopting as reasonable many of the recommendations noted by the
HECQO Utilities and the Consumer Advocate. The revisions to the
Framework and the commission's comments in this Decision and
Order provide further clarity and consistency to the Framework
and effectively respond to the recommendations, without changing
the Framework's underlying principle that competitive bidding
(unless exempted or waived by the commission for a specific
project) is established as the required mechanism for acquiring a
future generaﬁion resource or a block of generation resources,
whether or not such resource has been identified in an electric
utility's Integrated Resource Plan ("IRP").’

The commission, by this Decision and Order, adopts the
attached Framework to govern competitive bidding as a mechanism

for acquiring or building new energy generation in Hawaii.

IT.
Part I, Definitions
For Part I, the commission amends the definition of
"Independent Observer' to delete the reference to the independent

observer as "a neutral person or entity that is an expert in

*HREA's Response to Commission Questions, and Certificate of
Service, filed on September 11, 2006 ("HREA's Comments").

'See Framework, Part II.A.3.
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interconnection and transmission upgrades, pursuant to
Part IV.I.5 of the Framework[,]" for the reasons stated in
Section V.E of this Decisicn and Order. The commission also

includes a definition of "QF" or "qualifying facility" in Part I.

I1T.
Part II, Context for Competitive Bidding
A.
Part TI.A, Use of Competitive Bidding

The HECO Utilities seek to expand the scope of
exemptions from the competitive bidding process currently
set forth in Part II.A.3.e of the Proposed CB Framework.
The HECO Utilities contend that since the commission has chosen
to mandate competitive bidding, certain exemptions that are
consistent with the principles governing waivers in Part II.A.3
of the Framework should be incorporated to obviate the need to
file waiver requests following the commission's adoption of the
Framework. The commission finds merit to the HECO Utilities’
contention, and thus, adopts the specific exemptions to the
Framework described below.

The commission adopts as reasconable the ‘"exemptions
based on size" propeosed by the HECO Utilities:

(1) Generating units with a net output available to

the utility of 1% or less of a utility's total

firm capacity, including that of independent power

producers, or with a net output of 5 MW or less,

whichever is lower. For systems that cover more

than one island (i.e., MECQ's system, which has

generation on Maui, Molckai and Lanai), the system
firm capacity will be determined on a consclidated

03-0372 4



basis.® JHECO's Comments, Section I(a)(2)(a)(1),
at 3 - 7.

(2) Distributed (generating units at substations
and other sites installed by the utility
on a temporary basis to help address
reserve margin shortfalls. HECO's Comments,
Section I{A}(2)(a)(3), at 8 - 9.

(3) Customer-sited, utility-owned distributed
generating units that have been approved by the
commission in accordance with the requirements of
Decision and Order No. 22248, issued January 27,
20086, as clarified by Order No. 22375,
issued April 6, 2006 in Docket No. 03-0371.
HECO's Comments, Section I(A)(2)(a)(4), at 9 - 10.

{4) Renewable energy or new technology generation
projects under 1 MW installed for ‘"proof-of-
concept" or demonstration purposes. HECQO's
Comments, Section I{A)(2){(a)(5), at 10.

See Framework, Part II.A.3.f.

The commission also adopts as reasonable the
"exemptions applicable to qualifying facilities and non-fossil
fuel producers”" proposed by the HECO Utilities:

(1) Power purchase agreements for as-available energy;
provided that an electric utility is not required

to offer a term for such power purchase agreements
that exceeds five vyears if it has a bidding

*The HECO Utilities also proposed a specific exemption for
generating units installed on Molokai and Lanai, in the event the
system firm capacity was not made on a consclidated basis for
MECO:

Generating units installed on Molokai and Lanai for the
purpose of providing power to the electrical utility
systems on these islands.

HECO's Comments, Section I (A)(2)(a)(2), at 8 - 9. As
acknowledged by the HECO Utilities, the commission's adoption of
the consolidated methodology for MECO renders moot the need to
adopt the specific exemption for generating units installed on
Molokai and Lanai. See HECO's Comments, at 8 n.8.

gAccording to the HECO Utilities, the exemption threshold
would be 5 MW for HECO {which is less than 1% of 1,657.4 MW);
2.72 MW for HELCO (1% of 271.9 MW); and 2.72 MW for MECO (1% of
250 MW + 10.4 MW + 12 MW), as evidenced by their 2006 Adequacy of
Supply Reports. HECQ's Comments, at 3 - 4.
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program that includes as-available energy
facilities.

(2) Power purchase agreements for facilities with a
net output available to the utility of 2 MW or
less,

(3) Power purchase agreement extensions for three
years or less on substantially the same terms and
conditions as the existing power  purchase
agreements and/or on more favorable terms and
conditions.

(4) Power purchase agreement modifications to acquire
additional firm capacity or firm capacity from an
existing facility, or from a facility that is
modified without a major air permit modification.

(5) Renegotiations of power purchase agreements in
anticipation of their expiration, approved by the
commission.

HECO's Comments, Section I(A)(2)(b), at 10 - 17. See Framework,
Part II.A.3.g. ‘

Likewise, the commission concurs with the
HECO Utilities' proposal to clarify and expand the scope of the
grandfather exception presently set forth in Part IT.A.3.e of the
Proposed CB Framework, governing offers by non-fossil fuel
producers, to read as follows:

This Framework does not apply to: (i) the three
utility ©projects currently being developed:
Hawaiian Electric Company, Inc.'s Campbell
Industrial Park CT-1, Hawaii Electric Light
Company, Inc.'s KXeahole 8T-7, and Maui Electric
Company, Ltd.'s Maalaea M-18; [and (ii) offers to
sell energy on an as-available basis by non-fossil
fuel generation producers that are under review by
an electric utility at the time this Framework
is adopted. The offers to sell energy that
are exempt from this Framework under
Sub-part II.A.3.e.{(ii) are limited to those that
are set forth in: the Kauai Island Utility
Cooperative's Oral Argument Hearing Exhibit A,
dated June 19, 2006; and the 1list from

Hawaiian Electric Company, Inc., Hawaii Electric
Light Company, Inc., and Maui Electric Company,
Ltd., submitted to the Commission and

Consumer Advocate under confidential protective
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order on June 27, 2006.] (ii) offers to sell
energy on_an as-available basis by non-fossil fuel
producerg that were submitted to an electric
utility before this Framework was adopted; and
(iii) offers to sell firm energy and/or capacity
by non-fossil fuel producers that were submitted
to an electric utility before this Framework was
adopted, or that resulted from negotiations with

regpect to offers to sell energy on__an as-
available basis by non-fossil fuel producers that
were sgsubmitted to an electric utility before this

Framework was adopted; provided that mnegotiations
with respect to such firm energy and/or capacity

offers are concluded no later than December 31,
2007.

HECO's Comments, Section II(A}(3)(e)), at 18. See Framework,
Part IT.A.3.e.

The HECO Utilities and the Consumer Advocate seek
clarification of the language set forth in Part: II.A.3.c(i) of
the Proposed CB Framework, governing possible waivers for the
expansion or repowering of existing utility generating units.

The commission, in response, for clarity purposes,

amends Part IT.A.3.c to read as follows:"

“The offers from non-fossil fuel producers that are exempt
from competitive bidding under Part II.A.3.e of the Framework are
limited to those set forth in: (1) KIUC's Oral Argument Hearing
Exhibit A, dated June 19, 2006; and (2) the HECO Utilities' 1list
submitted to the commission and the Consumer Advocate under
confidential protective order on June 27, 2006, as updated by the
HECO Utilities on September 11, 2006. See HECO's Comments, at
11; and confidential Exhibit A attached thereto.

“Sub-part (ii) is also deleted as unnecessary, since the
"[rlenegotiation of power purchase agreements in anticipation of
their expiration, approved by the commission(,]" is now exempt
from the Framework. See Framework, Part II.A.3.g(v}.

The Consumer Advocate also states that 'subpart {iv) of

IT.A.3.c "merits attention" because "It]lhe meaning of
'governmental objective' 1is not clear.” Consumer Advocate’s
Comments, at 43. The Consumer Advocate states that "[{t]he

Commission needs to define 'governmental objective' to aveoid
confusion, or the modification to the Stipulated Framework should
be deleted.” Id. The commission declines to adopt the
Consumer Advocate's recommendation to define or delete as unclear
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Other circumstances that could qualify for a
waiver include: (i) the expansion or repowering of
existing utility generation units [{(provided that
a walver means the electric utility need not
conduct competitive bidding for the Jjob of
expansion or repowering; and provided further that
the waiver will not relieve the electric utility
of an obligation to seek competitive bids for
alternative means of supplying the capacity to be
made available by the repowering or expansion);
{ii) the renegotiation of existing power purchase
‘agreements; (iii}] (4ii) the acquisition of near-
term power supplies for short-term needs; [{iv}]
(iii) the acquisition of power from a non-fossil
fuel facility (such as a waste-to-energy facility)
that is being installed to meet a governmental
objective; and [(v)] (iv) the acquisition of power
supplies needed to respond to an emergency
gituation.

(Emphasis in original.) See Framework, Part II.A.3.cC.

The HECQO Utilities state that the lénguage in
Part II.A.4.a{i) of the Proposed CB Framework that requires an
electric utility to file and obtain the commission's approval of
a waiver application prior to expending any funds or resources
relating to the proposed generation project may not necessarily

be consistent with: (1) the commission's Standards for Electric

Utility Service in the State of Hawaii, General Order No. 7,

Rule 2.3(g){(2); {(2) the need to conduct parallel and contingency
planning; and (3) a utility's obligation to gerve.
The commission acknowledges the apparent inconsistency and amends

Part IT.A.4.a(i) to read as follows:"”

the term "governmental objective" as used in Part IT.A.3.c{iv) of
the Proposed CB Framework. See Framework, Part II.A.3.c{iii).
Sub-paragraph (iv} (now sub-paragraph (iii) in the Framework),
was adopted verbatim from Part I.A.3.c{iv) of the Stipulated
Framework, which the Consumer Advocate appeared to have found
acceptable by agreeing to the Stipulated Framework.

“The commission declines to adopt the Consumer Advocate's
suggestion that ‘'waiver reguests might better accompany a
utility's proposed RFP[.]" Consumer Advocate's Comments,
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For proposed generation projects included in, or
consistent with, IRPs approved by the Commission
prior to the effective date of this Framework, the
electric utility shall file an application for
waiver with the Commission, [and obtain Commission
approval of the waiver request prior to expending
or committing any funds or resources relating to
the proposed generation project.] as soon as
practicable, consistent with Part II.A.4.a(iv),
below.

Framework, Part II.A.4.a(i}.

B.
Part II.C, Relationship to Integrated Resource Planning
Part II.C of the Proposed CB Framework sets forth the
relationship between competitive bidding and integrated resource
planning. The HECO Utilities and Consumer Advocate take issue

with Part II.C.3 of the Proposed CB Framework, contending that

" the language appears to restrict the commencement of competitive

bidding until after an electric utility's IRP is approved by the

commission. The commission makes clear that such an

-interpretation would be incorrect, but, clarifies Part II.C.3 to

read as follows:

A determination shall be made by the Commission in
an IRP proceeding as to whether a competitive
bidding process shall be used to acquire a
generation resource or a block of generation
resources that is included in the IRP.
Actual competitive bidding for IRP-designated
resources will normally occur after the IRP is
approved, through an RFP, which 1is consistent
with the IRP approved by the Commission.

However, during the transition into competitive
bidding processes for new generation under this

Framework, if the IRP in effect was approved prior
to the effective date of this Framework, a utility

shall initiate competitive bidding (or request a

Section IV(B), at 43 - 44. 1In general, the commission notes that
a waiver from the competitive bidding process will obviate the
need for a request for proposal.
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waiver under Part II.A.4) as may be required by
this Framework. As required by the IRP Framework

such projects must be identified in or consistent
with the IRP in effect at the time.

Framework, Part II.C.3.

The commission also emphasizes that Part II.C.4 of the

Framework sets forth the ‘“general approach" governing the

integration of competitive bidding into integrated resource

planning, and the Framework generally favors flexibility,?”

consistent with Part II.A.3.d of the Framework.

C.

Part II.D, Mitigation of Risks
Associated with Competitive Bidding

Part II1.D.2 of the Proposed CB Framework addresses the

parallel planning option, and provides in part that "{[{flor each

project that is subject to competitive bidding, the electric

“aAs noted by the commission:

Finally, while the Framework creates in the utility a
competitive bidding obligation, the Framework leans
conservatively, allowing for a great amount of flexibility
and the consideration of requests for waiver where
appropriate. This is because, as unique island systems that
are not interconnected with other grids as they are on
the mainland, the margin for error in Hawaii is smaller.
Each island's system must stand on its own as efficient and
reliable systems. The application and effects of the
Framework will be known only as implementation occurs, so it
must be designed with a fair amount of flexibility to

address any unforeseen and unintended conseguences.

Decision and Order No. 22588, at 12 {emphasis added).

“Ypart II.A.3.d states:

Furthermore, the Commission may waive this Framework or any
part thereof upon a showing that the waiver will 1likely
result in a lower cost supply of electricity to the
utility's general body of ratepayers, increase the reliable
supply of electricity to the utility's general body of
ratepayers, or is otherwise in the public interest.
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utility shall submit a report on the cost of parallel planning
upon the Commission's request." The Consumer Advocate
"recommends that this reporting requirement be established as a
formal requirement that will enable the Commission and other
stakeholders to have ready access to the costs of parallel
planning activities."®

The commission declines to adopt the
Consumer Advocate's recommendation, noting that the underlying
purpose of making the parallel planning cost report discretionary
is to minimize the costs associated with competitive bidding.
Moreover, the Consumer Advocate, on behalf of itself and "other
stakeholders,* can independently request that the electric
utility complete and submit a parallel planning cost report to
. the Consumer _Advocate and commission, upon a showing of need
by the Consumer  Advocate for that particular project.
The commission, at this time, rejects as unnecessary the
mandatory completion of a parallel planning cost report by an

~electric utility "for each project that is subject to competitive

bidding[.]"

Iv.

Part III, Roles in Competitive Bidding

A.
Part IIT.A, Electric Utility
The HECO Utilities and Consumer Advocate recommend
deleting the references to the “"best practices" standard

set forth in Part III.A.2 and Part III.B.1 of the Proposed

¥Consumer Advocate's Comments, Section IV(D), at 44 - 45.
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CB Framework. The HECO Utilities contend that such a standard
could defeat the purpose of having a relatively detailed
Framework and lead to time-consuming and unnecessary disputes as
to what constitutes "best practices," and that "best practices"
for one group of stakeholders may not be "best practices" for
another group.

The commission finds the joint recommendation

reasonable, and amends Part III.A.2 and Part III.B.l1l to read as

follows:**

Part IIT.A.2

In designing each competitive bidding process,
each electric utility shall: (a) take [alll
prudent steps to obtain information on the
experiences of similarly-situated utilities and
utilities that have conducted competitive bidding:
processes to address similar needs; and (b) take
[all] prudent steps to take full' advantage of
available industry sources of related information.
["All prudent steps" include identifying and using
best practices.]

Part III1.B.1

The primary role of the Commission is to ensure
that: {a) each competitive bidding process
conducted pursuant to this Framework is fair in
its design and implementation so that selection is
based on the merits; (b) projects selected through
competitive bidding processes are consistent with
the utility's approved IRP:; ({c) the electric
utility's actions represent [best] prudent

_practices; and (d) throughout the process, the
utility's interests are aligned with the public
interest even where the utility has dual roles as
designer and participant.

Framework, Part III.A.2 and Part III.B.1.

“The commission declines to adopt the Consumer Advocate's
suggestion of replacing the phrase ‘'prudent steps" with
"reasonable steps," which the Consumer Advocate notes is the
phrase utilized in Part II.A.2 of the Stipulated Framework.
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The Consumer Advocate recommends that the commission:
(1) clarify its policy regarding the interface between the
competitive bidding process and an electric utility's obligation
to ensure that it has sufficient resources to reliably serve
customers; and (2} state in no uncertain terms that the utility
is responsible for resolving near-term reliability problems.
As the Consumer Advocate asserts, "[wlhen system reliability
considerations require a utility to act (i.e., to acquire new
resources) before seeking approvals from the Commission, the
utility should do so.""”

The commission hereby expressly states that the
Framework does not relieve the electric utility from its
obligation to provide safe and reliable electric service to its
customers, including the obligation to. resolve reliability
problems, both short- and long-term, and that the Framework's
provisions do not implicitly relieve the utility from this basic,

underlying obligation to serve.

Consumer Advocate's Comments, Section III(B), at 32
{footnote and text therein omitted). In addition, to assess the
reasonableness of the utility's decision to not utilize a
competitive bidding process, the Consumer Advocate recommends a
two-part test for procurements outside of the IRP process if the
utility seeks to recover the costs incurred to procure such
resource. Under the Consumer Advocate's proposal, the utility
must demonstrate that the procurement will: (1) yield substantial
benefits relative to alternate resource options; and (2) cannot
be delayed to the next IRP cycle. The commission declines to
adopt any specific test at this time, noting that the
Consumer Advocate and commission have the opportunity to review
cost recovery matters in the context of the ratemaking process.
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B.

Part IIT.C, Independent Observer

The Consumer Advocate contends that the independent
observer's duties and responsibilities as set forth in the
Proposed CB Framework "may be appropriate for competitive bidding
processes that are intended to acquire generation that is of a
larger size than the size of the units anticipated for Hawaii

n¥*  1The Consumer Advocate

(e!g., well over one hundred megawatts).
anticipates that most recuests for proposals will be to acquire
resources that address smaller blocks of energy or
capacity, approximately 50 MW or often much less. Thus, the

Consumer Advocate states that "it may not be necessary to retain

an independent chserver for all competitive bidding

solicitations, as the Commission's proposed Framework implies."”

The Consumer Advocate reasons that "the Stipulated Framework
offeré a better approach by enabling the determination as to
whether an independent observer is necessary to be made on a
case-by-case basis."”

Moreover, the Consumer Advocate “"notes that the
Stipulated Framework only requires the retention of an
independent observer whenever the wutility or its affiliate

submits a project proposall[,]" and that "where a utility (or its

affiliate) are not participating in a solicitation process, an

YConsumer Advocate's Comments, Section III(A), at 27.

“Consumer Advocate's Comments, Section III{A), at 27
(emphasis in original).

“Consumer Advocate's Comments, Section III(A), at 27.
The Consumer Advocate also "recognizes that the services of
independent observers are expensive." Id.
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