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Re: In the Matter of PUBLIC UTILITIES COMMISSION, 
Instituting a Proceeding Related to a Competitive Bidding 
Process for Renewable Energy on Oahu, Docket No. 2007-
0331 
Prospective bidder SHELL WINDENERGY INC.'s 
comments on proposed final RFP submitted by HECO 

Dear Commissioners: 

Prospective bidder SHELL WINDENERGY INC. (hereinafter "Shell"), by and through 
its attorneys Kobayashi, Sugita & Goda, respectfully submits its comments to the Proposed Final 
Request for Proposals for Renewable Energy Projects Island of Oahu ("Proposed Final RFP") 
and the Model Power Purchase Agreement For Renewable Energy Projects ("Proposed Final 
PPA") attached to the Proposed Final RFP as Appendix C, issued by Hawaiian Electric 
Company, Inc. ("HECO") and filed with the Hawaii Public Utilities Commission 
("Commission") herein on May 19, 2008. Shell makes this timely submission pursuant to 
Chapter 3 of the Proposed Final RFP concerning Instructions to Bidders, which authorizes 
prospective bidders to comment on the Proposed Final RFP (and Proposed Final PPA) within 10 
working days of HECO's issuance of the Proposed Final RFP which occurred on May 19, 2008.^ 

Shell has a keen interest in participating in this most important effort to bring renewable 
resources to the island of Oahu. The goal of developing a long-term productive relationship with 
the utility is of high importance, and to this end, Shell sincerely appreciates this opportunity to 
share its perspective on the proposed bid documents that have been submitted to date. 

May 26, 2008, Memorial Day, was a holiday and thus, ten working days from May 19, 2008 comes to June 3, 
2008. 

mailto:ban@ksglaw.com
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From Shell's perspective, the ultimate goal here is to establish the basis for a 20+ year 
relationship between utility and producer - working together - to benefit the citizens of this State. 
It is Shell's sincere hope that the enclosed comments will assist the Commission in moving this 
process towards the intended goal of mutual cooperation and shared risk between the utility and 
producer for the fiiture renewable energy projects. 

I. GENERAL COMMENTS 

Shell would note that it has reviewed the prior comments submitted to the initial draft 
versions of the Proposed Final RFP and Proposed Final PPA filed by prospective bidders UPC 
Hawaii Wind ("UPC") and Castle & Cooke, Inc. ("C&C"), and identifies with many of the issues 
raised by said parties. 

In particular, a common theme shared by UPC and C&C was that the draft documents did 
not strike the appropriate cooperative balance in sharing the risks associated with the expected 
long-term renewable venture. To this end, in terms of evaluating the current state of the bid 
documents, Shell believes that the Commission should refer to the standards contemplated by 
this Commission in adopting the competitive bidding model. 

As noted in the Proposed Final RFP, this RFP process is "part of a competitive 
procurement process established by the Hawaii Public Utilities Commission" by way of D&O 
No. 23121 entered on December 8, 2006, whereby this Commission adopted Framework for 
Competitive Bidding December 8, 2006 ("Framework") to govern these proceedings. See 
Proposed Final RFP at § 1.1. As such, Shell believes that it would be appropriate for this 
Commission to refer to the Framework, and its prior findings in adopting the Framework, to 
guide its review of the proposed final documents. 

A. The Framework Authorizes The Commission To Modify The Proposed 
Final Documents 

First, the Framework establishes that this Commission's "primary role . . . is to ensure 
that" among other things, "each competitive bidding process conducted pursuant to this 
Framework is fair in its design and implementation so that selection is based on the merits;" and 
that "the electric utility's actions represent prudent practices[.]" See Framework at § III.B.l 
(emphasis added). 

The Framework promises that this Commission "will review, and at its option, approve or 
modify, each proposed RFP before it is issued, including any proposed form of contracts and 
other documentation that will accompany the RFP." See Id. at § III.B.2 (emphasis added). Thus, 
this Commission would be fially authorized to initiate revisions to the Proposed Final RFP and 
Proposed Final PPA, should it determine that changes are necessary to bring the documents 
within the limits contemplated by the Framework. 

B. The Standard Of Review Suggested By The Framework 
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The Framework appears to foster the creafion and issuance of bid documents that 
apportion risk reasonably between the electric utility and the prospective bidder. This 
Commission specifically found that "[a]ccompanying each RFP will be proposed forms of PPAs 
and other contracts, with commercially reasonable terms and conditions that properly allocate 
risks among the contracting parties in light of circumstances." See In the Matter of Public 
Utilities Commission, Docket No. 03-0372, D&O No. 22588 entered on June 30, 2006, at p. 36 
(emphasis added). 

This principle was formally adopted as the governing standard for the Framework, under 
which the Commission would review the proposed bid documents: 

C. FORM OF CONTRACTS 

1. The RFP shall include proposed forms of PPAs and other 
contracts, with commercially reasonable terms and 
conditions that properly allocate risks among the 
contracting parties in light of circumstances. The terms 
and conditions of the contracts shall be specified to the 
extent practical, so that bidders are aware of, among other 
things, performance requirements, pricing options, key 
provisions that affect risk allocation (including those 
identified in sub-paragraph 2 below), and provisions that 
may be subject to negotiation. Where contract provisions 
are not finalized or provided in advance of RFP issuance 
(e.g. because certain contract provisions must reflect 
features of the winning bidder's proposal such as 
technology or location), the RFP shall so indicate. 

See Id. at § IV.C.l (emphasis added). 

As such, this Commission has specifically mandated that the Framework be a fair and 
reasonable process, under which bid documents are formulated that appropriately share the risk 
of the renewable venture between both parties: utility and prospective bidder. 

C. Commission Review Of The Proposed Bid Documents 

While Shell will provide specific comments to specific provisions in Part II of this 
document below, it would first note that from an overall prospective. Shell has found it difficult 
to reconcile the current form of the bid documents with spirit of the standard contemplated by the 
Commission. 

With regard to the comments and recommendations published by the Independent 
Observer ("10"), while the lO's ultimate conclusion appears to "support the RFP as submitted," 
it must be noted that the 10 characterizes many of the proposed concepts and provisions to be 
"unusual," "atypical," and concedes that it did "not necessarily view all of the provisions in the 
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RFP and Model PPA as optimal[.]" See Comments and Recommendations of the Independent 
Observer Regarding Hawaiian Electric Company's Final, Proposed Request for Proposals issued 
on May 19, 2008 ("10 Comments"), at pp. 1, 9, 12,13. Moreover, the 10 even disclosed that 
under certain circumstances, although it may have ultimately approved (or did not object to) a 
provision, its own internal review found that "commenters were split on the general 
reasonableness of [that certain] provision." Seeld. atp. 13. Finally, Shell respectfully questions 
the complete relevance of the lO's reliance on RFP proceedings from other jurisdictions to 
support its findings, as said mainland RFP proceedings contain substantial structural differences 
that render any comparison with the present case to be of limited value.^ See Id. at p. 11 n. 24. 

As the Framework expressly authorizes any participant to "present to the Commission, 
for review and resolution, positions that differ from those of the Independent Observer (i.e., in 
the event the Independent Observer makes any representations to the Commission upon which 
the participant does not agree)," Shell respectfially urges this Commission to consider its 
comments and input submitted herein - even though said comment and input may not necessarily 
align with the lO's submitted comments. 

Shell also observes that in response to the general concerns raised by UPC and C&C 
regarding the seemingly unworkable provisions contained in the draft PPA, HECO's approach is 
to proclaim that "with regard to the model PPA, there are no mandatory provisions that bidders 
are absolutely required to adopt." See Response of Hawaiian Electric Company, Inc. ("HECO" 
or "Company") to Comments Submitted in Connection with HECO's Final Proposed Request for 
Proposals For Long-Term Power Purchase Agreements From Renewable Energy Projects 
("HECO Comments") at p. 2. The 10 identified this sentiment and noted that "HECO clarified 
that there are no mandatory, non-negotiable provisions in the Model PPA." See 10 Comments at 
p. 8. 

Notwithstanding this sentiment, however, the Proposed Final RFP warns that "Bidders 
are discouraged from proposing fiindamental changes to the risk allocation set forth in the model 
PPA." See Proposed Final RFP at § 2.8, p. 12. From Shell's perspective, it is difficult to see 
how these provisions can be reconciled, and raises a concern as to whether the bid documents 
meet the Commission's standard that they consist of "commercially reasonable terms and 
conditions that properly allocate risks among the contracting parties in light of circumstances." 
See Framework at § IV.C.l. 

As noted above. Shell recognizes that the ultimate goal of this effort is to establish a 20+ 
year relationship for renewable resources that will benefit the general public. Shell wishes to 
take a positive role in this endeavor, and sincerely hopes that the enclosed comments will assist 
in having all parties chart their course towards reaching this primary goal. 

2 
Specifically, in most such instances, the independent power producers have the option to enter unilateral 

negotiations for a PPA with a utility outside of a structured RFP process where the utility dictates the specific terms 
of proposals it is willing to entertain. To the contrary, the applicable terms of the Framework result in the present 
circumstances being somewhat unique and result in the comparison of such other RFP's as being less applicable to 
the present proceeding. 
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I. SPECIFIC COMMENTS 

A. More Detail as to the Proposed Final RFP's Provisions Regarding 
Evaluation Criteria is Appropriate. 

As an initial matter, it appears that the evaluation criteria, as set forth in Section 4.4 of the 
Proposed Final RFP, may not provide sufficient information to prospective bidders as to the 
specific means for evaluating price and non-price criteria. Any such ambiguity is not consistent 
with the specificity requirements as contemplated by the Framework. Specifically, section 
IV.D.IO of the Framework says that: "The weights for each non-price criteria shall be fiilly 
specified by the utility in advance of the submission of the bids, as they may be based on an 
iterative process that takes into account the relative importance of each criterion given system 
needs and circumstances in the context of a particular RFP." However, in Section 4.4 of the 
Proposed Final RFP, there is a listing of the specific components, there is no specified 
percentage component for each criterion. Further, the section provides that the non-price 
evaluation criteria are "essentially" equal. However, it is unclear as to the relative weight each 
element of the evaluation criteria will be given. Thus, the bidders do not know whether each 
component will, for example, be given a pass/fail score or a numerical ranking as to each 
element. 

Further, there is some ambiguity as to the process for negotiation once the process 
reaches the stage of the Final Award Group. Specifically, it is unclear as to whether negotiations 
would be in parallel or sequential, starting with the top ranked project, working through to the 
lowest ranked project. 

Accordingly, it would be beneficial to the process to have these potential ambiguities 
associated with the evaluation criteria clarified as part of the issuance of the Final RFP as would 
be more consistent with the specificity requirements described in the evaluation criteria of the 
Framework. 

B. The Preference as to an Early Commercial Operations Date is Unclear. 

Consistent with the ambiguities as to the evaluation criteria is the preference to be given 
to projects with an earlier commercial operations date as described in Section 1.1 of the Proposed 
Final RFP. Specifically, the language on page one of the Proposed Final RFP provides that 
HECO is seeking to acquire resources which would commence commercial operation in the 
2010-2014 timeframe, "with a preference for resources that achieve commercial operation before 
2013." Additionally, other portions of the Proposed Final RFP state various versions of this 
preference. However, there is no indication just how much of a preference such an early 
operations date will be. The HECO Comments provide that HECO does not disagree in general 
with the comment that there is no substantive advantage to an earlier commercial operations 
date, but does not make any changes to the document and instead merely relies on the statement 
that the pricing related criteria will be given more weight. However, it is unclear as to exactly 
what is preferred and how much weight such a preference will be given and therefore may be 
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unclear to bidders. Therefore, it is recommended that such clarification to the evaluation criteria 
be made to conform to the specificity requirements of the Framework as described herein. 

C. The Preference for Additional Security 

Consistent with the nature of the Proposed Final RFP which does not clearly describe the 
evaluation criteria, the Proposed Final RFP states that there will be a preference for additional 
security offered in Section 3.12. However, it is unclear as to how such a preference would be 
evaluated. To the extent that there is any need for operational security, its purpose would be to 
provide sufficient security to protect HECO's losses in the event of non-performance by the 
producer. However, it is unclear what additional security would be used for. Further, it is 
unclear as to how such additional security would be scored in the evaluation. Therefore, to the 
extent that it is determined that some form of operational security is required, there should be no 
need for additional security or any preference for including such additional security in a 
proposal. 

D. The Limitation on Reallocation of Risk Precludes Meaningful Revisions to 
the Terms of the PPA. 

Section 2.8 of the Proposed Final RFP provides that bidders have the ability to take 
exception with specific provisions of the PPA as well as to make counterproposals as to such 
specific provisions. Further, the HECO Comments provide that the PPA has "no mandatory 
provisions that bidders are absolutely required to adopt." HECO Comments, p.2. 

However, section 2.8 of the Proposed Final RFP provides in relevant part that: "Bidders 
are discouraged from proposing fiindamental changes to the risk allocation set forth in the model 
PPA." Thus, this language would seem to foreclose any meaningfiil revisions to the risk 
allocation at any subsequent time once the Proposed Final RFP and Draft PPA have been issued 
by HECO. 

Many of the responses to the issues raised by both C&C and UPC have been addressed 
by HECO with the response that such issues will be resolved at the time of negotiation of the 
PPA. However^ this response is inconsistent with the fiindamental purpose of the process for 
review and comment as well as the PUC's role in approving the final RFP. Specifically, the 
Framework provides that the role of the PUC is to ensure that the bidding process is "fair in its 
design and implementation." Framework at p. 12. Further, to the extent that such suggested 
changes to the risk allocation provisions may be negatively evaluated as part of the non-pricing 
related criteria, potential bidders are prejudiced by making such proposals at that time. 
Therefore, the time for such determinations is during the present review and approval process 
before the PUC. 

E. Pricing Scenarios Al and AAl 

Another potential ambiguity arises from the consideration of the pricing scenarios in 
Appendix B of the Proposed Final RFP. Specifically, scenario Al at page B-6, which applies to 
projects less than 50 MW, contains a Maximum Ramp Rates of 1 MW/min ramp rate during 
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specified times. However pricing scenario AAl at page B-8, which applies to projects between 
50 and 100 MW does not have a similar requirement. It is unclear as to why such limitations 
would be imposed on a smaller project. Consistent with the concepts of clarity and fairness 
inherent in the Framework, it is suggested that this inconsistency be addressed by the 
Commission prior to the issuance of the Final RFP. 

F. Curtailment and Continuity of Service 

The Model PPA does not contain a limit on the number of curtailment hours per year, but 
§ 8(c) confirms that HECO will take all reasonable steps to minimize the number and duration of 
curtailments. In light of the cooperative nature of this proceeding and the fact that the parties are 
seeking at developing a mutually beneficial relationship, it would be appropriate that such 
curtailment events were kept to a minimum. Further, while the bidders are putting forth 
guarantees for their performance, there are no reciprocal guarantees that the facility will not be 
subject to greater than anticipated curtailment. Accordingly, pursuant to the requirement to share 
the risks inherent in such a project, it would be appropriate for some reciprocal security in the 
event that the duration of the curtailment is significantiy in excess of that anticipated by HECO's 
own interconnection requirements study ("IRS"). Examples of such security could include a 
maximum duration of allowable curtailment per year; a financial adjustment in the event that the 
curtailment events are materially higher than anticipated, and an expedited review process to 
determine whether such curtailment events are necessary and justified by an independent third-
party. 

G. Disclosure of Pro Forma 

As set forth in Exhibit B-35 to the Proposed Final RFP, bidders are required to turn over 
a copy of their pro forma to HECO. The HECO comments indicate that this is solely for the 
purpose of determining "project viability assessment". However, to require the turning over of 
such material to HECO immediately prior to the commencement of negotiation as to the PPA 
puts the seller in an unfair negotiating procedure. Such an inequity is contrary to the terms of the 
Framework which requires fairness to both the utility and the producers. Thus, to the extent that 
the Commission determines that any such information is in fact necessary, it is proposed that 
such information should only be disclosed to an independent third-party who has signed a 
confidentiality agreement preventing such disclosure to HECO. Such a solution would both 
provide HECO the assurance it is claiming to need while still maintaining the required 
confidentiality. 

H. Revisions To Performance Standards 

As set forth above, Shell believes that the purpose of the Final RFP and PPA is to forge a 
long-term and mutually-beneficial relationship that serves the needs of both parties to the PPA. 
However, the provisions of the PPA relating to a revision of the performance standards do not 
provide for mutual access to the revision process. The overall concept of the revision of such 
performance standards is objectionable. The 10 specifically noted that this concept is "atypical" 
and acknowledges that commentators to the 10 report were "split on the general reasonableness 
of this provision." However, even in its conclusion, the lO solely focuses on the benefits to 
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HECO in stating that they are of "the view that the provision addresses an important need for 
HECO as it seeks to increase the penetration of renewable resources on its system over time and 
contains adequate protections of Sellers' interests." 10 Report at p. 13. 

However, protecting the interests of HECO is not the appropriate standard for either the 
10 Comments or the terms of the Proposed Final RFP and PPA. The Framework establishes that 
the model provisions contain "commercially reasonable terms and conditions that properly 
allocate risks among the contracting parties in light of circumstances." Framework at Section 
IV.C.l. This provision is one sided, and appears to primarily accommodate HECO's future 
risks. 

Further, to the extent that there should be any revision in the event that the existing 
performance standards are not mutually beneficial, either party should be able to initiate review 
of such standards. Further, consistent with the spirit of mutuality, the producer should have the 
option of invoking the dispute resolution procedure of § 23(j) of the PPA. 

In light of the requirements of fairness in the Framework and the fact that the terms of the 
Final PPA should seek to be as fair as possible, it should be agreed that the producer needs to be 
kept financially whole. Accordingly, to the extent that such reviews are initiated by HECO, 
additional compensation should be paid for time and costs to respond to HECO's requests for 
information. Such costs should be awarded in addition to any capital costs associated with such 
a revision in the performance standards. 

I. Grandfathered Proposals 

Section 1.3 of the Proposed Final RFP provides that the size of the Proposed Final RFP is 
still subject to negotiations on the Grandfathered Proposals. The HECO Comments, at page 3, 
provide that HECO appreciates the uncertainty inherent in the undecided nature of the 
Grandfathered Proposals and the fact that they may be ahead of bidders in curtailment order. 
However, the revised terms of the Proposed Final RFP do not fiirther commit to a minimum 
amount of available or even a fixed range. Rather the HECO Comments point to the deadline of 
September 2, 2008 for reaching term sheets with the Grandfathered Proposals, but does not 
provide for any more certainty than that. Accordingly, it is recommended that the Final RFP 
should be revised to require either a firm commitment as to the specific MW committed to 
bidders or to provide that HECO will make the information as to each such Grandfathered 
project available prior to the time required for submittal of proposals. 

J. Bidding and Operational Security 

In Section 3.12, the Proposed Final RFP sets forth development security at $30/kW, and 
operational security at $40 kAV, with an increase to $50 kAV during the last five years of the 
term of the PPA. However, it is unclear what the risk is to HECO in the event that operations are 
discontinued as it is solely paying for service as supplied. Further, the risk of any penalty to 
HECO is similarly undefined as the current Renewable Portfolio Standards ("RPS") do not 
contain a defined penalty provision for such non-compliance. Conversely, the bidders and sellers 
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are taking substantial risk in drafting a proposal and subsequently developing such an as 
available project as a wind farm. Such a project will require substantial time and resources from 
each of the bidders and the project ultimately selected. However, the Proposed Final RFP 
contains no security for bidders or the party ultimately selected as the seller in the event that 
HECO fails to comply with the timetables or its requirements under the terms of the RFP or the 
PPA. Consistent with the intention of forming a long-term relationship, all such risks should be 
bom equally by the parties. 

Further, it is unclear as to what the need is for an increase in security during the last five 
years. To the contrary, it would seem that the fact that the producer would have demonstrated a 
fifteen year history of successfiil performance on the project would justify a reduction of any 
such security. Again, the lO Comments note that this provision is "atypical" and "unusual." 10 
Comments p. 12. 

Lastly, it is unclear as to whether the inability of the seller to be issued a permit or land 
use approvals would entitle the seller to a reftind of the required development security. 
However, such a failure is listed as an excused performance under the RPS requirements of Haw. 
Rev. Stat. § 269-92. To the extent that such performance is excused for the utility, it would seem 
equitable that the seller would be excused as well. 

K. Pricing Information - Proposed Final RFP Appendix B-5 

The description of the grouping of projects by project size in Section 4 of the Proposed 
Final RFP contains internally inconsistent provisions. Specifically, the description in section 4 on 
page B-5 states that the pricing proposals are grouped into two sections: 1) for projects 50 MW 
and less; and 3) projects between 50 MW and 100 MW. However, the pricing scenario tables on 
pages B-6 and B-7 indicate "Projects Less than 50 MW". Thus, it is appropriate for a 
clarification as to which pricing scenario a project of exactly 50 MW would apply. 

L. Price of Excess Energy 

The PPA, in Section 2(b) provides that the Annual Contract Energy may be readjusted 
downward based upon performance of Seller in meeting contract requirements. Specifically, the 
PPA provides that after the fourth Contract year, the Average Annual Energy is less than 80% of 
the Annual Contract Energy, then the Annual Contract Energy shall be reduced to the lowest 
three year rolling average of the Average Annual Energy. Such a reduction is not consistent with 
the fairness requirements of the Framework. A provision such as this would seem to prejudice 
the utility against as-available projects such as wind that may experience variable production 
levels year-to-year regardless of the developer's operational performance. Some years will be 
more or less windy than others. Over the long term these should average out. 

Further, there is no equal provision providing for an increase in the event that production 
consistentiy exceeds the Annual Contract Energy. To the extent such a modification exists in the 
PPA, it should only be as a reciprocal provision providing for an upward adjustment in the event 
that the project is successfiil, for example providing that, in the event that the Average Annual 


